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PITTMAN, CHIEF JUSTICE, FOR THE COURT:

M. ChalesL. Donddson wasinvalved in car acadent while driving on old Highway 49, a county-
mantained road, in Covington County. Donddson sued Covington County under the Missssppi Tort
ClamsAct (“MTCA”), Miss. Code Ann. 88 11-46-1 to -23 (Rev. 2002), dleging thet the county knew
the road was unreasonably dangerous and failed to warn motorigs of the danger. After abenchtrid, the
drauit court entered judgment for the county holding thet the county exercised ordinary carein parforming
its duty to warn matorigis of the curve. Donaldson gppeds

FACTS



2. Onarany January 12, 1998, CharlesL. Donddson wasinvolved in aone-vehide acadent onthe
county-maintained Old Highway 49 (“Highway 49") in Covington County. At the time, Donddson was
heuling a backhoe using hisemployer’ svan. The dretch of road where the accident occurred presantsa
ggnificant curve and arallroad intersection.

13.  Donddson dleged that the county knew of the dangerous road conditions and that the county’s
falureto warn motoristiswasthe proximete cause of hisaccident. Likewise, hedamed, by falingtowarn
motorigs of aknown hazard, the Board of Supervisors which isresponsblefor maintaining county roads,
acted with reckless disregard for hissafety. Denying dl lighility, the county maintained thet it stified dl
requirements of the law and due care.

4. Induly 2001, atwo-day trid was hed in the Circuit Court of Covington County.

1.  Donddsontedified that hewastravding a goproximeatey 40 mp.hwith hiswindshidd wipersand
heedlights on and, because there wias insufficient warnings, the curve surprised him.

6.  The accdent investigator from the sheriff’s department, Joseph Tuggle, tedtified thet there were
no wanings adong the route Donddson was traveing and that warnings were posted subsequent to
Donddson’'swreck. Additiondly, hetegtified to hisknowledge of other, unreported wrecksa thiscurve,
7. Donddson presented John Exnicios as an expert witnessin thefidd of traffic engineering and road
dgns Hetedtified regarding a“ bl bank indicator” test, which isused to determine the proper speed that
acurve can be sfdy negoatiated by motorigts. After conducting his own test, Exnicios conduded thet 25
m.p.h. was the gppropriate peed for the curve and that 55 m.p.h — the speed limit at the time of
Donadson’ swreck—was too high.

8.  Further, Exnidostedtified thet the county failed to satisfy the guiddines provided in the Manud on

Uniform Traffic Control Devices (“MUTCD”) and that the county failed to adequetdly warn motorigts of



the curve The MUTCD s published by the Federd Highway Adminigration (FHWA) and defines the
netiond sandardsfor theingallation and maintenance of traffic control devicesondl sregtsand highways.
The sandards of the MUTCD are dassified in three categories advisory, pemissve, and mandaory.
Dep't of Transp. v. Mikell, 493 SE.2d 219, 222 (Ga. Ct. App. 1997).

9.  Berause he was not an accdentologig, the court prevented Exnicios from testifying regarding
whether the lack of Sgnswas the proximate cause of the wreck or give hisopinion on whether the county
falled to adequatdy warn motorigs.

110. Ulimady, the trid court held that the county exercised ordinary care in the performance of its
placement of warnings. Thededdon of thetrid court failled to mentiontheMUTCD, but noted thét, though
not ided, the warnings provided by the county were adequate to warn motorigs

STANDARD OF REVIEW

11. A casebrought under the Tort Clams Act istried without ajury. Miss Code Ann. § 11-46-13.
See also Simpson v. City of Pickens, 761 S0.2d 855, 860 (Miss. 2000). A dircuit court judgedtting
without ajury is accorded the same deference with regard to hisfindings asachancdlor, and hisfindings
will not be reversed on apped wherethey are supported by substantid, credible, and reasonable evidence,
Maldonado v. Kelly, 768 So.2d 906, 908 (Miss. 2000) (citations omitted). This Court reviews
questions of law, induding the proper gpplication of the Mississppi Tort Clams Act, de novo. City of
Jackson v. Perry, 764 So.2d 373, 376 (Miss. 2000).
ANALYSS
l. SHOULD THE MANUAL ON UNIFORM TRAFFIC CONTROL

DEVICES (*“MUTCD”) BE ENFORCED AS THE STANDARD OF
CARE?



112.  Donddsonpetitionsthe Court to extend theholdingin Jonesv. Panola County, 725 So.2d 774
(Miss 1998), and enforce the MUTCD as the minimum standard of carein the placement of agns The
county mantains thet a drict enforcement of the MUTCD is unworkable and ignores the inherent
particularitiesof Missssppi roadways Thecounty notestheutility of the MUTCD; however, it arguesthat
utimatdy it is the people charged with mantaining roadways who are best suited to determine the
necessxty Sgns

113.  Missssppi law requires the Commissoner of Public Sefety to adopt amanud for uniform traffic
control, which must generdly conform with the sysem gpproved by the American Assoddion of Stae
Highway Officids(* AASHTO"). Miss CodeAnn. 8§63-3-301 (Rev. 1996).! Locd authoritiesmay place
and mantaintraffic control devicesasthey deem necessary; however, thedevicesshdl conformtothedae
menud. |d. § 63-3-305.

114.  Interpreting 8 63-3-305, the Attorney Generd conduded thet local authorities have a duty to

determine the necessity of traffic contral devices and post 9gnsthereto conforming with datelaw. Miss

! Thecommissoner of public ssfety shall adopt amanud and spedificaions
for a unifoom sysem of treffic-control devices condgent with the
providons of this chapter for use upon highways within this gate. Such
uniform system shd| corrdlate with and o far as possible conform to the
systemthen current as gpproved by the American Assodiaion of State
Highway Offidds

Miss. Code Ann. § 63-3-301 (Rev. 1996).

2 Locd authoritiesin their regpective jurisdictions shdl place and mantain
suchtraffic contral devices upon highways under their jurisdiction asthey
may deem necessary to indicate and to carry out the provisons of this
chapter or provisons of locdl traffic ordinances or to regulae, wan, or
guide traffic. All such traffic-control devices heredfter erected shdll
conform to the sate manud and edifications Locd authorities in
exerdsng those functions referred to in the preceding paragragph shdl be
ubject to the direction and contral of the Sate highway commisson.

Miss. Code Ann. 8§ 63-3-305 (Rev. 1996).



Att'y Gen. Opinion No. 2000-0565 (Sept. 29, 2000). However, to ensure uniformity, al such devices
must meet the spedifications st forth inthe manud. 1d.
115.  ThisCourt has conddered the rdaionship between MUTCD and the sandard of care and held

that the MUTCD was admissble as noncondusive proof of the sandard of care. Jones v. Panola
County, 725 So0.2d 774 (Miss. 1998). See also Leflore County v. Givens, 754 So.2d 1223 (Miss.
2000) . InPanola County, the plaintiff sued the county after hisvehidesruck agrave pilethat wasused
to mark an out of service bridge. 725 So.2d a 775. The plantiff gppeded the decison of thetrid court
prohibiting him from offering the MUTCD as evidence of the goplicable sandard of carein the placement
of wanings | d. & 777. Reverang and remanding, this Court hdd thet “the rdevant MUTCD provisons
may properly be conddered by ajury asevidence of negligence, abeit not ascondusive evidencethereof.”
I d. & 778 (footnote omitted). This Court stressed thet averdict favoring the plaintiff besed soldy onthe
MUTCD guiddineswould be improper. |d. at 778-79.
116.  Inanunrdated case, we hdd that both counties and the Department of Trangportation have aduty
to warn matorigs of aknown dangerous condition. Jonesv. Miss. Dep’t of Transp., 744 So.2d 256,
258 (Miss. 1999). The case arose after the county reopened aroad but failed to place astop Sgn where
the road intersected with another forming a“ T” intersection. 1d. at 258. In the decison, we recognized
thet, dthough Missssppi hed not formelly adopted amenud, the MUTCD was the manud to be usedin
conformity with the satutes. 1d. & 262 (citing Jones v. Panola County, 725 So.2d at 777-78).
17.  TheCourtfindsthat thereisnomgority view regardingtheMUTCD. E.g., Donaldson v. Dep't
of Transp., 511 SE.2d 210 (Ga Ct. App. 1999)(sncethe MUTCD was not published by authority by

the Secretary of State as sate adopted regulations, it does not have the force of law); Brockie v. Omo



Constr.., Inc., 944 P.2d 61(Mont. 1992) (violation of MUTCD is not negligence per sebut evidence of
negligence); Fisher v. State, 702 N.Y.S.2d 418 (N.Y. App. Div. 2000)(MUTCD sts forth the
gandards for evauating the reasonableness of the State's placement of road markings); Patton v.
Cleveland, 641 N.E. 2d 1126 (Ohio Ct. App. 1994) (failure to meet requirements of MUTCD to post
congtruction gpproach Sgns was negligence per 2, not some evidence of negligence); City of Mission
v. Cantu, 89 SW.3d 795 (Tex. App. 2002) (violations of the MUTCD are not negligence per s, as
compliance with the MUTCD is not mandetory).
118. Donddson cites Schaeffer v. Kansas Dep't of Transp., 608 P.2d 1309 (Kan. 1980). In
Schaeffer, awoman sued the Kansas Department of Trangportation (“KDOT”) dleging thet, because
therewas an inadequate warning regarding the curve, therewas asireet defect, which led to her husband's
inahility to sfdy negatiateacurve. 1d. a 1312, Quoting the opinion from the Kansas Supreme Court,
which afirmed adecigon holding the DOT 49% responsible to Scheeffer 51%, Donadson argues

[1t] appears oovious that both [datute and MUTCD] vest in the DOT the discretion and

obligation to maintain adequete warning Sgns if, in fact, a hazard does exid. In our

opinion the manual merely establishes minimum, not maximum, standards

for safety. To had otherwise would place form over substance and would negete the

actud objectives of the datutes and manud of effecting uniform traffic contral with a

maximum amount of protection

for the motoring public.
| d. & 1316 (emphass added). Upon review, wefind Schaeffer unpersuasve.
119. Schaeffer wasbased on asnce repeded datute thet dlowed a party to sue Sate entities based
on a highway defect, in contrast to a suit based on common law negligence. Schmeck v. City of

Shawnee, 651 P.2d 585 (Kan. 1982). Becausethe standard of lidbility differs between an action based

on dautory liability for a highway defect and one based on common law negligence, the law pertaining



gautory highway defects does not gpply to an action based upon common law negligence theory.
Schmeck, 651 P.2d a 594-95. Therefore, Donddson’sreliance on Schaeffer ismigplaced.

920. Likewise the MUTCD lends no support to Donadson’'s argument. The manua dates that it
“ describes the gpplication of control devices, but shdll not be the legd requirement for the indlation.”
Manud of Uniform Treffic Control Devices § 1A.09 (Millennium Ed. with Revison No. 1 changes Dec.
28,2001). The*“decsonto useapaticular device a aparticular location should be mede on the bass
of ather an enginearing Sudy or the gpplication of engineering judgement.” 1d. The manud should not be
congdered asubdtitute for enginesring judgment. 1d.

721.  The Court dedinestoextendthehaldinginJonesv. Panola County or to more drictly enforce
the provisons of the MUTCD. Previoudy, this Court has conddered thisissue and is not compdled to
expand its prior holdings. Our decison is basad on Donddson's fallure to dite other jurisdictions thet
employ the goproach he urges the Court to adopt and the aforementioned provisons of the MUTCD.
722.  Torule as Donddson urges would subditute the MUTCD for enginesring judgment. This Court
declinesto hold that the MUTCD isonly factor in determining whether the county exerased ordinary care.
Thus, thisissueiswithout merit.

. DID THE TRIAL COURT ERRONEOUSLY LIMIT THE
TESTIMONY OF THE PLAINTIFF SEXPERT?

123.  Donddson arguesthat the trid judgeimproperly limited thetestimony of hisexpert, John Exnicios
In addition to other tesimony, Exnicios, atraffic engineer, was prepared to tedify regarding the issues of
adeguate warning and causation. However, the trid judge determined thet tesimony regarding warning
and causation reguired awitnesstrained in accident recongtruction and, therefore, limited the testimony by

Exnicios Donddson dlegestha thiswas areversble eror.



24. Questioned whether alack of road markings would make the curve hazardous, Exnicios tedtified
afirmativdy and sated thet the lack of markingswould be one of the proximate causes of the accident.
Obyjecting, the county argued that Exniciaswas not qudified to answer the question. Thetrid court agreed
and ruled thet this line of questioning required an accdentologist.  The ensuing diadogue occurred, with
Roberts for Donddson and Allen for the county:

ROBERTS Assume.. for amoment that Mr. Donddson was traveing between 45
and 50 miles per hour north on Highway 49, that the weether condiitions
were or had been wet and hewas driving apassenger van pulling atrailer
with a backhoe and thet as he drove north on the highway therewereno
sgns marking this particular curve. Is it your opinion thet there would
have been afallureto adequatdly warn the driver on the part of the county
inthisStuetion”?

EXNICIOS  In my opinion, this curve required a Sgnage. It was not an gpparent
auveto amotorig that wasn't aware of thecurve. So, my opinionisthet
the sgns should have been there, and they should be required because of
the differences in gpeed [between| the legd limit on the gpproached road
and then the tight curve which required areduction in gpeed of some 30
milesan hour. So, | bdieve the Sgnswere necessary.

ROBERTS.  And would that conditute a lack of warning was the other part of my
guestion?

ALLEN: Your Honor, I'm going to object to that. That cdls again for [
concluson as an accidentologid. In hisexpertise, he's given his opinion
as to whether the signs should be there..., and | think he strying to teke
it too far.

ROBERTS  Your Honor, if | may, he' saddressng warning here and thet ishis..

COURT: Wi, | think he can tedtify as to whether or not the abosence of sgns
complieswith the MUTCD gandards

ROBERTS MUTCD.
COURT: Yesh.

EXNICIOS.  Isthet the question? Excuse me.



ROBERTS  Wadl, e me make sure | understand the court’s ruling. Y our Honor, are
you saying that it would beimproper for him to tetify about thefallureon
the part of the county make awarning in his opinion?

COURT: Yeeh, because that’ salegd question. Ordinary careisalegd question.

ROBERTS  Okay.

COURT: Of course, the facts determine whether or not thelegd issueis met too...
| don't think it's proper to ask him is the fallure to have 9gns alack of
ordinary care. | think that'salegd question.

He can tedtify as to what the sgns would accomplish as to how they
would afect driversand what the absence of sgnswould accomplishwith
regard to the effect on drivers, et cetera.

125. M.RE. 702 provides

If sdentific, technicd, or other spedidized knowledge will assig the trier of fact to

underdand the evidence or to determine afact inissue, awitness qudified asan expert by

knowledge, skill, experience, training, or education, may tegtify thereto in the form of an
opinion or otherwise.
Accordingly, Exnidos should have been dlowed to testify whether the curve required sgns, whether the
warnings complied with the MUTCD, and whether the county failed to provide adequate warmnings
126. M.RE. 704 provides

Tegimony intheform of an opinion or inference otherwise admissbleisnot objectionable
because it embraces an ultimate issue to be decided by the trier of fact.

Gengdly, Rule 704 requires thet opinions, before being admissble, iy the Rule 701 and 702, in thet
“they must be hdpful to a determingtion of thecase” M.RE. 704 amtt.

127. Thetrid judgeincorrectly Sated thet ordinary careisalegd question. The Sandard of careisa
question of fact reserved for thetrier of fact. See Stewart ex. rel Womack v. City of Jackson, 804
S0.2d 1041, 1049 (Miss. 2002) (the issue of ordinary care is a fact question; the question of whether

ordinary carewas, infact, exerdsedisfor thetrid court, Stting without ajury, to decide). Despitethearor,



the trid judge did indude hisandysis of ordinary carein the Findings of Fact. This Court condudesthat,
ultimatdly, thetrid judge properly conddered ordinary care asafactud issue

128. Despite these objections, Exnicios was dlowed to tetify to extensvely. The record reflects that
thetrid judge wasfully advisad as to the opinions of Exnicios. It is unlikely that the exduded tetimony
would have been amgor factor on the decison of the trid court. The exdusion of such tesimony does
not condituteareversbleerror nor would it have changed thefindings of thetrid court. Therefore, thetrid
judge did not abuse his discretion.

1.  WERE THE FINDINGS OF THE TRIAL COURT BASED ON
SUFFICIENT EVIDENCE?

129.  Next, Donddson gppeds dleging that there was insufficent evidence to support the trid court’s
findings He daimsthat the findings were based on an improper goplication of theMUTCD and afallure
to properly consder thecredibility and persuas veness of hiswitnesses Becauseit failed to spedificaly refer
to the MUTCD initsfindings he arguesthat thetrid court failed to gpply the proper dandard of careand
must be reversd.

130.  For support, Dond dson emphad zesthetesimony from severd witnesses Frg, thetestimony from
county supervisor Mason Trigg who admitted the placement of Sgnswasgenerdly determined by persond
obsarvation rather than according tothe MUTCD. Second, Dona dson focuses on thetestimony fromthe
acadent invedtigator and a resdent who resdes near the curve. Both of these witnesses tedtified thet
numerous wrecks had occurred on that same stretch of road and that it was generdly known to be
dangerous

131.  Agan, Donddson empheasizesthetestimony of Exnidosand thefact that hewasthe theonly expert

to tedtify regarding the gpplicable sandard of care. Exnicios s opinion was that even if the court adopted

10



the postion of the county, the wanings provided matorists were inadegquate®  In his gpinion, the
inadequiecy resided in the fact that the warnings faled to account for the severity of the turn. Despite
Exnicios stesimony, there waas sufficient evidence to support the findings of the trid court.

132.  Thecounty presented severd witness regarding the warnings posted a the time of the accident.
Both a current and former county supervisor and severa county road workers testified regarding Sgns
present the day of thewreck. Thiswasin addition to thetestimony from the Siate Aid Engineer regarding
inddlationof other warningsthat hesupervised*  Thus, Donddson’s argument shiftsto one of credibility
rether than the sufficiency of the evidence

133. Altandivdy, the county argues that regardiess of whether it breeched its duty of ordinary care,
there was subgtantid evidence that the breach was not the proximete cause of theaccident. Thisindudes
evidence regarding Donddson's failure to take adequate caution under the road conditions, espediadly
congdering the load he was hauling; tesimony from severd witnesses who dated that judt prior to the
wreck, they noticed that he wasin ahurry and goecificaly warned him to be cautious; and testimony from
Chegter King, who found Dond dson after thewreck, that only momentsbefore Donaldson had passedhim
from behind a a high rate of goeed.

134. Whenatrid judge stswithout ajury, an gopdlate court mus review the record and acoept dl
evidence that would reasonably support the judgment, together with any reasonable inferencesthat could
be drawn from the evidence. Yarbrough v. Camphor, 645 S0.2d 867, 869 (Miss. 1994). ThisCourt

mugt let gand trid judges findings of evidentiary or ultimate fact when subgtantid evidence in the record

3 According to the county, & the time of the accident there was a*“ tandard curve sign” (without
warning motorists to reduce speed), a“ dippery when wet Sgn,” and arailroad crassng sign.

“The Misdssippi Department of Trangportation provides Sate Aid engineersfor countiesthat are
without a county enginesr.

11



supportsthosefindings or whenfindingsarenot dearly erroneous. Crowe v. Smith, 603 So.2d 301, 304
(Miss. 1992).

135.  This Court determines that the findings of the trid court were based on sufficent evidence. Both
parties presented conflicting evidence regarding the presence of warnings and had severd witness testify
in support of their arguments. Because it obsarves the witnesses firgt hand, the trid court isin the best
position to assess the persuadveness of a witness and to decide what weight to afford that witnesss
tesimony. Amiker v. Drugs For Less, Inc., 796 So.2d 942, 947 (Miss. 2000).

136. Donddson requests thet this Court reverse the trid court based on itsfallureto expresdy refer to
the MUTCD initsfindings and basad on the tesimony of Exnidos  Fallureto refer to the MUTCD does
not rise to the leve of a reversble error, and because there was congderable evidence and testimony
rebutting Dondldson’s daims, this Court is unable to find that the decigon of the trid court was dearly
EIToneous.

IV. DOESTHE MTCA VIOLATE PLAINTIFFSRIGHT TO A JURY
TRIAL?

137. Missssppi Tort Clams Act cases are tried without a jury. Miss. Code Ann. § 11-46-13(1).
Donddson dlegesthet the MTCA denies hisright to ajury trid provided by the state condtitution, which
providesin part: “[thet] theright to trid by jury shdl remaininvidae” Miss Cond. art. 3, 831

138.  Because Donddson failed to rase this issue with the trid court or to give natice to the Attorney
Genad, thisissueisprocedurdly barred. When the congtitutiondity of agtatuteis chdlenged natice must
be given to the Attorney Generd.  Miss R. Civ. P. 24(d); M.RA.P. 44(3). See also Barnes v.
Singing River Hosp. Sys., 733 So.2d 199, 202-03 (Miss. 1999). Further, except in unusud

arcumgtances, this Court should not congder any matter which hasnot first been presented to and decided

12



by the trid court. 1d. at 202. “The law is wel settled that the condtitutiondity of a satute will not be
consdered unlessthe point is gpedificdly pled.” 1d. Thefalureto rasetheissue a trid and to natify the

Attorney Generd rendersthe issue proceduraly barred.

CONCLUSON

139.  For these reasons, the judgment of the Covington County Circuit Court is afirmed.
140. AFFIRMED.
SMITH,P.J.,WALLER,COBB,CARLSONAND GRAVES,JJ.,CONCUR. DIAZ,

J.,,CONCURSINRESULT ONLY. McRAE,P.J.,ANDEASLEY,J.,,DISSENT WITHOUT
SEPARATE WRITTEN OPINION.
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